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On Cct ober 23, 1998, while serving a five-year term of
probation in Crimnal Nunmber [Cr. No.] 94-2844, Defendant-
appel |l ee Jay Radford March (Defendant) was arrested and
incarcerated for two unrel ated drug offenses under Cr. No. 98-
2290. On August 4, 1999 Defendant was convicted of the offenses
charged in C. No. 98-2290. As a result of his conviction,

Def endant’ s probation in C. No. 94-2844 was revoked, and he was
resentenced to five years of incarceration, “with credit for tine

served nunc pro tunc to Cctober 26, 1998.” The prosecution

appeals fromthe order of resentencing, pursuant to Hawai i

Revi sed Statutes (HRS) § 641-13(6), contending that the trial



court erred in giving Defendant credit for tinme served in a
separate crimnal matter. For the reasons di scussed bel ow, we
agree with the prosecution, vacate the circuit court’s order, and
remand for resentencing consistent with this opinion.

| . BACKGROUND

On Decenber 28, 1994, Defendant was charged in Cr. No.
94-2844 with one count of Crimnal Property Damage in the Second
Degree and one count of Terroristic Threatening in the First
Degree. On April 10, 1995, Defendant pled guilty to both
charges. On August 8, 1995, Defendant was sentenced to a five
year term of probation on each count, subject to a speci al
condition of one year of incarceration, with credit for tine
served and to run concurrently with each other.

On Cctober 23, 1998, while on probation, Defendant was
arrested and incarcerated upon suspicion of conmtting the
of fenses of Pronoting a Dangerous Drug and Use of Drug
Paraphernalia in C. No. 98-2290. Wile awaiting his trial on
the charges for the 1998 of fenses, Defendant was incarcerated for
approxi mately 333 days, during which tinme his probation was not
revoked.

On August 4, 1999, followng a jury trial, Defendant
was found guilty in C. No. 98-2290.

On August 30, 1999, prior to the sentencing hearing in
Cr. No. 98-2290, the prosecution filed a notion for revocation of
probation and resentencing in Cr. No. 94-2844 based upon
Def endant’ s conviction in Cr. No. 98-2290.
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The circuit court held a conbi ned hearing on Cctober
14, 1999 for sentencing in C. No. 98-2290 and the notion for
revocation and resentencing in Cr. No. 94-2844 At the hearing,

def ense counsel argued:

[ DEFENSE COUNSEL]: . . . [We would . . . ask the [c]ourt
on the probation revocation in Crimnal No. 94-2844 to have
the revocation dated nunc pro tunc to the date that

[ Def endant] was incarcerated on this case in 98-2290.

We don’t believe that the ends of justice require that he
serve the 94-2844 starting fromnow. It wouldn't be any
different for purposes of punishment and rehabilitation if
he started the 94-2844 together with this case, the 98-2290.
That woul d be our argunents, Your Honor.

[ THE COURT]: Nunc pro tunc to what date?
[ DEFENSE COUNSEL]: | believe the nunc — October 26, 1998.[1!]

[ THE COURT]: Okay. There's approximately, if I'’mnot --
the |l ast sentencing hearing, there were approximtely 330 --
we continued that. There were approxi mately 333 days
credited at that tinme. There should be nore now. Has t here
been an update on that?

[ CLERK]:  No.

[THE COURT]: Okay. All right. Let ne hear fromthe
prosecutor.

[ DEPUTY PROSECUTOR]: Your Honor, well, just addressing that
| ast point, as a result of his conviction in 98-2290
probation revocation is automatic in 94-2844. There's no

di scretion but to revoke his probation

| believe what [defense counsel] was trying to argue was
that the [c]ourt should begin -- you know, because the
def endant’s going to get prison in the 98 nunmber, that we
shoul d begin the incarceration time fromthe October ‘98
dat e.

But of course, that would be an illegal sentence because the
def endant cannot get credit for tinme served on the 94-2844

nunmber from Oct ober of ‘98, because he was not being held in
custody on that 94 crim nal nunber from October of ‘98. He

1 Throughout the transcript of proceedings, the record on appeal, and
the briefs, October 23, 1998 is the date referred to as the arrest date.
Al t hough the record of the 1998 of fenses was not made part of the record on
appeal, the prosecution, in its opening brief, explains that there are two
Certificates of Detention, one of which provides that Defendant was
incarcerated for 4 days (Chief of Police, HPD) and the second of which
provi des that Defendant was incarcerated for 329 days (Director, Departnent of
Corrections) between October 26, 1998 to September 20, 1999. In |ight of our
hol ding, this court need not resolve the discrepancy in dates.
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was only being held during this tine period under the 98-

2290 crim nal nunber. So for himto get credit for tine

served on the 94 nunber for one year would be an illega

sentence.

(Enphases

There was not hing holding himin custody on that 94 cri m nal
number because there was never a probation revocation filed
by the probation department, there was no bench warrant that
went out under that 94 nunmber which would have held him
under that 94 number. The motion for revocation that we
filed was a mere form noti on because, under the statute, the
revocation is mandatory. But at no time was he being held
on that 94 nunmber

But neverthel ess, there’'s no way that the defendant can get
credit for time served under that 94 number from October
[ 1998] because that's going to be an illegal sentence

added.) In response, defense counsel continued:

[ DEFENSE COUNSEL]: Your Honor, we don’t believe its an
illegal sentence. | think the court can nake the revocation
nunc pro tunc back to October 26, 1998. | think that by
havi ng the [prosecution] not file the revocation until the
end of the case would violate [Defendant’s] right to
exercise his right to trial. Because by exercising his
right to trial, the [prosecution] doesn't file the notion

For exanple, if he had pled guilty and to the -- got the
five years with a reduced mandatory m ni mum revocation
woul d have occurred back in October or back when we woul d
make the decision to plead guilty and the tinme would start
because the revocation woul d have been filed. By holding
off on the revocation, which is their right, and because

t hey don't have grounds to do so --

[THE COURT]: Let ne ask a question. Do either of you have
aut hority one way or the other on whether or not it would be

an illegal sentence to make it nunc pro tunc?
[ DEFENSE COUNSEL]: No, your Honor, | don’t have any
authority whether it's illegal. | have had cases where

the judge does this though on other occasions

[ DEPUTY PROSECUTOR]: Your Honor, | can’'t think of a case
off the top of ny head. But the plain | anguage of the
statute --

[THE COURT]: | know you're referring to the statute
[ Def ense Counsel], continue please

[ DEFENSE COUNSEL]: It is our position that the Court can do
this. And it is also our position that it does violate

[ Def endant’s] right to exercise his right to trial because
of the way the notion for revocation is filed. And that's
our position



[ DEPUTY PROSECUTOR]: Well, you know, if the only basis for

the revocation is the subsequent felony conviction, it’'s

ki nd of hard to prematurely file the nmotion for revocation
So the only |l egal basis we have is this subsequent

conviction. So there’'s no violation of the defendant’s

rights. He's not entitled to credit.

After hearing argunents, the circuit court granted the
nmotion for revocation in Cr. No. 94-2844 stating:

The court finds that the defendant is not in conpliance with
the terms and conditions of the previous matter under
Crim nal No. 94-2844.

Accordingly, notion for revocation of probation is
grant ed based upon the fact that the defendant has
i nexcusably failed to conply with substantive ternms and
condi tions of that probation, being that he has now been
convi cted under 98-2290.

Now, so as far as the credit is concerned in Crimnal No.

98- 2290, defendant will be given credit for all tine served
to date in that case. And | amgoing to order over
objection by the State that the tine in the . . . 94-2284 be

nunc pro tunc to October 26, 1998
In its witten order of resentencing and revocation of probation,
the circuit court sentenced Defendant in Cr. No. 94-2284 as

foll ows:

Def endant is hereby resentenced to terms of incarceration of
five (5) years each in counts | and Il, to run concurrently
with each other and with Cr. No. 98-2290, with credit for
time served nunc pro tunc to October 26, 1998.

The prosecution’s tinely appeal followed.

1. STANDARDS OF REVI EW

“The authority of a trial court to select and determn ne
the severity of a penalty is normally undisturbed on review in
t he absence of an apparent abuse of discretion or unless
applicable statutory or constitutional commands have not been

observed.” State v. Giffin, 83 Hawai‘i 105, 107, 924 P.2d 1211,
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1213 (1996) (citations omtted). Presentence incarceration
credit is governed by statute. See HRS § 706-671 (1993); see

also State v. Yammsaki, 91 Hawai i 163, 165, 981 P.2d 720, 722

(App. 1999).

[T]he interpretation of a statute is a question of |aw

revi ewabl e de novo. Furthernore, our statutory construction

is guided by established rules:
When construing a statute, our forenost obligation is
to ascertain and give effect to the intention of the
l egislature, which is to be obtained primarily from
the | anguage contained in the statute itself. And we
must read statutory | anguage in the context of the
entire statute and construe it in a manner consistent
with its purpose. . . . This court may al so consider
"[t]he reason and spirit of the law, and the cause
whi ch induced the legislature to enact it to discover
its true meaning.” HRS § 1-15(2) (1993).

State v. Kotis, 91 Hawai‘i 319, 327, 984 P.2d 78, 86 (1999)

(internal citations and ellipses omtted) (ellipsis added).

"We answer questions of constitutional |aw by
exerci sing our own independent constitutional judgnent based on
the facts of the case. Thus, we review questions of
constitutional |aw under the right/wong standard.” State v.
Fri edman, 93 Hawai‘i 63, 996 P.2d 268 (2000) (citations omtted).

I11. DI SCUSSI ON

In this case, the circuit court ordered that
Def endant’ s five-year termof incarceration in C. No. 94-2844 be

“credit[ed] for tine served nunc pro tunc to October 26, 1998.~

On appeal, the parties do not dispute that Defendant’s

i ncarceration from Cctober 26, 1998 was solely for the 1998
of fenses. Focusing on the “nunc pro tunc” | anguage, the
prosecution argues that the circuit court’s order illegally

credits Defendant in Cr. No. 94-2844 for the time he was

-6-



incarcerated while awaiting trial in C. No. 98-2290. Defendant,
on the other hand, argues that the circuit court has the inherent
authority to resentence Defendant “nunc pro tunc” and, therefore,
has the discretion to credit Defendant in Cr. No. 94-2844 with
time served from Cctober 26, 1998. The phrase “nunc pro tunc” is
“descriptive of the inherent power of a court to nake its records
speak the truth, i.e., to record that which . . . actually

[occurred],” but was erroneously omtted or recorded. Sinnons v.

Atlantic Coast Line R R Co., 235 F. Supp. 325, 330 (E.D. S C

1964) (enphasis added). It is often applied to acts allowed to
be done after the tinme when they should be done, with a
retroactive effect. See Black’s Law Dictionary 1069 (6th ed.
1990). It is unclear fromthe circuit court’s use of the phrase
“nunc pro tunc” whether the court was crediting Defendant with
time served in C. No. 98-2290, as argued by the prosecution, or
whet her the court was attenpting to treat Defendant as though he
had been sentenced on Cctober 26, 1998, as the phrase “nunc pro
tunc” suggests. Under either scenario, the sentence is illegal.

A. Cedit for tine served

The statute governing presentence incarceration credit,

HRS § 706-671(1) (1993), provides in relevant part:

When a defendant who is sentenced to inprisonment has
previously been detained in any State or |ocal correctional
or other institution follow ng the defendant's arrest for
the crime for which sentence is inmposed, such period of
detention follow ng the defendant's arrest shall be deducted
fromthe m ni num and maxi mum terms of such sentence.

(Enmphasi s added.) Although the statute nmandates that the pre-

conviction detention period “shall” be deducted fromthe period



of incarceration of that offense, it is silent as to the
propriety of obtaining credit for tinme served in connection with
an unrelated crimnal offense. However, this court has held that

a defendant is not entitled to such credit. See State v. Ml er

79 Hawai i 194, 197, 900 P.2d 770, 773 (1995) (holding that
def endant was properly denied credit for tine served after his
arrest for a subsequent offense that was unrelated to the one for

whi ch he was being sentenced); State v. Kam , 71 Haw. 612, 615-

16, 801 P.2d 1206, 1208 (1990) (holding that probationer
i ncarcerated for additional unrelated felonies does not receive
credit for tinme served for the unrelated fel onies upon subsequent

revocation of probation and resentencing); State v. Yamasaki, 91

Hawai ‘i 163, 164, 981 P.2d 720, 721 (App.) (concluding that “HRS
8§ 706-671(1) (1993) does not afford a defendant the right to
credit against the sentence inposed against himor her for a
crimnal conviction the tinme that the defendant spent in prison,
post-arrest and pre-sentence, as a consequence of a different

crimnal charge and/or conviction.”), cert. denied, 91 Hawai ‘i

163, 981 P.2d 720 (1999).

Def endant argues that Kami and Mller are
di sti ngui shabl e because in both cases, “the trial judge denied
the defendant credit for time served.” (Enphasis added.)
Def endant contends that, because the circuit court, in his case,
granted credit for time served, “deference should be given due to
the discretionary authority of the sentencing court.” W

di sagr ee.



Al t hough the sentencing court is given broad discretion

in sentencing defendants, see State v. Vinge, 81 Hawai‘i 309,

316, 916 P.2d 1210, 1217 (1996), the sentence inposed nust be
aut hori zed by statute. See State v. Kahalewai, 71 Haw. 624, 626,

801 P.2d 558, 560 (1990) (clarifying that an illegal sentence is
one that the court is not authorized to inpose). And, HRS

8 706-600 (1993) expressly precludes the inposition of any
sentence not authorized by chapter 706. See HRS § 706- 600
(providing that “[n]o sentence shall be inposed otherw se [sic]
than in accordance with this chapter”). HRS § 706-671 not only
aut hori zes, but al so mandates, that the trial court credit

Def endant for any tine served in connection with the sane

of f ense. See State v. Mason, 79 Hawai i 175, 183, 900 P.2d 172,

180 (App.) (“[T]he evident purpose of HRS § 706-671(1) is to
credit a defendant for the tinme he or she is confined prior to

sentencing in connection with the defendant’s ultimte

conviction”) (enphases added), cert. denied, 79 Hawai‘ 175, 900

P.2d 172 (1995); see also Hse. Conf. Comm Rep. No. 1, in 1972
House Journal, at 1037; Sen. Conf. Comm Rep. No. 1-72, in 1972
Senate Journal, at 736. HRS § 706-671, however, does not

aut hori ze courts to credit Defendant with tine served for another
of fense. Based on the plain | anguage of the statute, the

| egislature clearly intended the credit to apply only to the
sentence for the offense for which the presentence tinme was
served. Any other result would allow credit for tinme served in

connection with wholly unrelated of fenses. Under the crim nal



justice system once convicted, the defendant nust serve the
sentence inposed for the offense conmmtted. Accordingly, we hold
that a sentence that credits Defendant with the tine served for
an unrelated offense is illegal because the sentencing court is
not authorized by chapter 706 to grant such a credit.

As stated previously, Defendant’s incarceration from
Cct ober 26, 1998 was solely for the 1998 offenses. Thus, if the
circuit court intended to credit Defendant in Cr. No. 94-2844
with time served while he was incarcerated solely for Cr. No. 98-
2290, then the sentence inposed is illegal. W need not
determ ne whether the circuit court so intended, however, because
the “alternative” reading of the sentencing order is also
illegal.

B. Retroacti ve Sentence

As stated previously, the circuit court’s use of the
phrase “nunc pro tunc” may also indicate that the circuit court
intended to credit Defendant as though he had been sentenced on
Oct ober 26, 1998. W need not determ ne whether the circuit
court was authorized to inpose such a sentence because, even if
it were authorized, Defendant fails to show, and we do not
perceive fromthe actual sentence ordered, that the circuit court
did, in fact, resentence Defendant as of August 8, 1995, but
del ayed mttinus until October 26, 1998. However, Defendant’s
probation in Cr. No. 94-2844 was revoked as of COctober 14, 1999,
after Defendant’s conviction in C. No. 98-2290. Wth respect to

Def endant’s revocation, the circuit court stated:
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The court finds that the defendant is not in conpliance with
the terms and conditions of the previous matter under
Crim nal No. 94-2844.

Accordingly, notion for revocation of probation is
grant ed based upon the fact that the defendant has
i nexcusably failed to conply with substantive ternms and
condi tions of that probation, being that he has now been
convi cted under 98-2290.

Thus, Defendant could not have been sentenced in Cr. No. 94-2844
on Cctober 26, 1998.

Addi tionally, Defendant’s probation was not
automatically revoked upon his incarceration in Cr. No. 98-2290.
See Kam, 71 Haw. at 616, 900 P.2d at 1208. In Kam, this court
hel d that a probationer who is subsequently incarcerated does not
automatically receive a revocation of his probation. Instead,
“HRS § 706-625(a) mandates that the revocation of a probation
sentence requires a hearing.” 1d. Thus, because Defendant’s
probati on was revoked as of COctober 14, 1999, the circuit court
coul d not sentence Defendant from October 26, 1998. See id.

Def endant further argues that, “[b]y sentencing

[ Defendant] with credit for time served nunc pro tunc to Cctober

26, 1998, the [c]icuit [c]ourt had inposed, in effect, a sentence
as if the court had, back on August 8, 1995, inposed a five year
termof inprisonment but delayed mittinmus until Cctober 26,

1998.” Defendant fails to explain, and we cannot perceive from

t he sentence ordered by the court, that the circuit court

i ntended to resentence Defendant from August 8, 1995, but del ay

mttinmus until October 26, 1998. Thus, Defendant’s argunent
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fails.? Consequently, under any reading of the order, the
sentence the circuit court inposed was illegal.

C. Constitutional Arqunents

Final ly, Defendant argues that his constitutional
rights to trial and to equal protection would be violated if the
circuit court is precluded fromcrediting Defendant with tine

served nunc pro tunc. Both constitutional argunments are based on

the prem se that Defendant was “penalized’” because he elected to
go to trial on the nerits of the 1998 of fenses, thereby del ayi ng
the revocation of his probation, and the consequential credit for
time served pending trial. Defendant fails to cite any authority
for this proposition, and we have found none. As stated above, a
probati oner who is subsequently incarcerated does not
automatically receive a revocation of his probation. See Kam,
71 Haw. at 616, 900 P.2d at 1208. |If the Defendant w shed to
initiate revocation proceedings, at any tine, he could have done
so. See HRS 8§ 706-625 (1993 & Supp. 1999).° Furthernore, by
electing to go to trial, the Defendant was obviously seeking an
acquittal, which, if successful, would not have resulted in

revocation of his probation. The fact that he did not succeed at

2 W express no opinion regarding whether the circuit court is
aut horized to inpose such a sentence

3 HRS § 706-625(1) provides that “[t]he court, on application of a
probation officer, the prosecuting attorney, the defendant, or on its own
notion, after a hearing, may revoke probation, reduce or enlarge the
conditions of a sentence of probation, pursuant to the provisions applicable
to the initial setting of the conditions and the provisions of section
706-627."
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trial does not render the delay in revocation fundanentally

unfair.

V. CONCLUSI ON
Based on the foregoing, we vacate the circuit court’s
deci sion and order of resentencing and remand this case for
resentencing consistent wwth this opinion.
On the briefs:
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